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Essential Attributes of an Effective Mediator
By Edmund J. Sikorski, Jr. - December 18, 2015

Over the time spectrum of mediating monetary claims, impasse-causing problems can be
categorized as Front-End, Mid-Point, and Late-Point. The focus of this article is to discuss
some of the symptoms and prescriptions for dealing with impasses in each category.

Front-End Impasse

1. The “"Who Goes First?” Problem

There is no right or wrong way to get the bargaining process started, but the traditional
approach is to have the claimant make the first offer. The real question, however, is:
“Why go first?”

Studies have demonstrated that the “party that made the first offer shifted less from the
initial offer than the party who responded to it.” Barry Goldman, First Offer, 94 Mich. B. J.
22 (2015). This is known as the “first offer advantage.” The explanation for it has to do
with the concept of “anchoring.” “The first offer sets the anchor and establishes the
negotiating ‘neighborhood.” No other number has the psychological power of the first offer.
No other psychological principle has the same punch as the anchoring effect.” Id. at 23;
see generally Richard Birke & Craig R. Fox, Psychological Principles in Negotiating Civil
Settlements, 4 Harv. Negot. L. Rev. 1 (1999) (Birke & Fox).

To avoid an impasse when the “Who goes first?” problem arises, a mediator must
intelligently discuss the advantages and disadvantages of the foregoing so that the parties
can make an informed, calculated decision over how to proceed and avoid getting locked
up on this issue.

2. The “"Out-Of-The-Ballpark” Problem

It is not uncommon for either or both parties to make an unprincipled “out of the ball
park” demand or offer that exceeds or ignores their own “best day in court” case
valuations. When that happens, the receiving party often: a) declares that the mediation
is a waste of time; b) complains that the opposite party is not negotiating in good faith; or
c) refuses to respond unless the offering party gives them a new number—thus
attempting to have the other side bid against itself.

Avoiding this problem from the outset is particularly important because when a party
refuses to “counter” an “out of the ballpark” demand or offer, it forces the original party to
bid against itself. This is something parties almost never do and can often result in an
impasse. And, because parties almost never bid against themselves, a mediator who asks
a party to do so risks losing his or her credibility.

The impasse avoidance prescription for this problem is for the mediator to point out from
the beginning that it will be much more productive for each party to start the negotiation
by making a “principled” offer grounded in an objective and reasonable evaluation of the
case. For example, the defendant in a personal injury action might make an offer that is
based on a line-by-line analysis of the plaintiff's schedule of damages with a stated
amount allowed for each category of damage claimed by the plaintiff and, where
appropriate, support that analysis with verdicts substantiating each element of damages.

Mid-Point Impasse

1. The “It's Not the Money, It's the Principle” Problem

From time to time, one party or the other declares that it will not settle for any amount of
money because it would be unprincipled to do so. Of course, if the declarant literally
means that statement, the case will not settle without unconditional surrender by the
other side. However, given the reality that only a tiny fraction of cases are taken to trial, it
is highly unlikely that the declarant truly believes his or her own statement. Patricia Lee
Refo, Opening Statement: The Vanishing Trial, 30 ABA J. Sec. Litig. 2, 2-4 (2004).
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